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I. INTRoDuCTIoN
Before the middle of the 1970's, it appeared to be a settled principle of modern American constitutional law that the tenth amendment failed to limit Congress's power under the commerce clause. In 1941, the Supreme Court characterized the tenth amendment as a "truism",, of little practical importance, concluding that "there is nothing in the history of its adoption to suggest that it was more than declaratory of the relationship between the national and state governments." 2 This restrictive view echoed even earlier interpretations of the tenth amendment as a mere constitutional redundancy' and was prophetic of the Court's interpretation of federalism principles for nearly four decades.
Following Franklin D. Roosevelt's Court-packing proposal, 4 the Supreme Court began to acknowledge that the nation's economic and social problems called for national solutions, and that the Constitution did not forbid such a federal role. Congress responded by enacting a plethora of federal legislation imposing significant obligations on the states, "federalizing" the machinery of state government to serve the ends of national policy. From 1937 From until 1976 , the Court consistently rejected tenth amendment attacks on this congressional regulation of the activities of state and local government entities when those challenges 3 As Chief Justice Marshall noted over 150 years ago, the tenth amendment had been framed merely "for the purpose of quieting the excessive jealousies which had been excited." McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 406 (1819).
1 For a discussion of the Court-packing plan, see L. BAKER, BACK TO BACK, THE date an act of Congress, seemingly resurrecting a state sovereignty limitation on the federal commerce power. National League of Cities provoked scholarly commentary expressing fears that the Court was reverting to its pre-1937 unprincipled approach to the problem of the proper limitations on federal commerce power." Yet, in the seven years since National League of Cities, no Supreme Court opinion has used the tenth amendment to invalidate federal legislation, and several subsequent cases have, in fact, severely restricted the growth of the National League of Cities approach. This paper explores these post-National League of Cities decisions, in particular, Federal Energy Regulatory Commission v. Mississippi,' 0 and concludes that although National League of Cities may still stalk the night in prey of federal statutes to invalidate, its claws are dulled and its size has much diminished.
II. THE REDISCOVERY OF THE TENTH AMENDMENT:
National League of Cities v. Usery
In National League of Cities v. Usery" the issue was whether the commerce clause empowers Congress to regulate the states and their political subdivisions in the area of employer-employee relations. Several cities and states had brought suit against the Secretary of Labor, challenging the validity of the 1974 amendments 2 to the Fair Labor Standards Act" 3 and seeking declaratory and injunctive relief from the application of the Act's minimum wage, maximum hour, and overtime provisions. The amendments extended those provisions to almost all employees of public agencies. 1 The cities and states contended that when the Act was applied to state and municipal employees, as opposed to private employees, it violated the tenth amendment.
Five members 15 of a bitterly divided bench upheld the challenge, overruled precedent,"' and asserted that to the extent the Fair Labor amendments operated to "directly displace the States' freedom to structure integral operations in areas of traditional governmental functions, they are not within the authority granted Congress by [the commerce clause]." 1 Justice Rehnquist, for the majority, readily granted that the legislation at issue was enacted pursuant to the plenary authority granted to Congress under the commerce clause. He concluded, however, that, as applied to "States qua States," 18 the legislation encountered the "constitutional barrier" ' 9 of state sovereignty:
We have repeatedly recognized that there are attributes to sovereignty attaching to every state government which may not be impaired by Congress, not because Congress may lack an affirmative grant of legislative authority to reach the matter, but because the Constitution prohibits it from exercising the authority in that manner. 20 The Court concluded that a state's power to set the wages of its 17 426 U.S. at 852. Fire prevention, police protection, sanitation, protection of public health, and maintenance of parks and recreation facilities were enumerated as other examples of "traditional governmental functions." Id. at 851. 18 Id. at 847. 19 Id. at 841. 20 Id. at 845.
[Vol. 132:289 employees was an "undoubted attribute of state sovereignty,"" 1 and that the functions performed by affected state employees were "essential to separate and independent existence" of the state. 22 According to Justice Rehnquist, by imposing wage and hour limits the statute could potentially force reductions in state-provided public services, as well as severely restrict the states' control over their employees. In short, "the federal requirement directly supplants the considered policy choices of the States' elected officials." 2 s Such a direct interference with the states' "essential decisions"'" and ability to "structure employer-employee relationships" 2 5 in areas involving "integral governmental functions" 2 constituted a violation of the principles of federalism.
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Justice Blackmun, joining the majority as the pivotal fifth vote, also wrote a separate concurrence. He interpreted the majority opinion as advocating a balancing approach in which the burden a federal regulation imposes upon a state and the extent of interference with state autonomy is weighed ad hoc against the magnitude of the federal interest and the need for state compliance. with imposed federal standards would be essential." 9 Several lower courts and commentators quickly adopted Blackmun's balancing approach as the correct interpretation of the decision." 0 Justice Brennan, in a dissent joined by Justices White and Marshall, vigorously attacked the fundamental basis of the majority opinion. Echoing Wechsler's theory of political safeguards, 3 1 Brennan asserted that the popularly elected branches are the only appropriate forum for the resolution of such federalism questions. He caustically termed the majority's attempt to protect state autonomy a "patent usurpation of the role reserved for the political process." 32 Brennan's dissent, characterizing the majority's tenth amendment analysis as "an abstraction without substance, founded neither in the words of the Constitution, nor on precedent," ' condemned the majority for engaging in unabashed policymaking and for exploiting their judicial robes by manufacturing a lengthy legal argument merely as "a transparent cover for invalidating a congressional judgment with which they disagree." 3 4 The dissent also found insurmountable practical obstacles to the application of the "traditional government functions" test Rehnquist had enunciated. " [T] In light of these qualifications, National League of Cities has been interpreted as an attempt to limit solely Congress's power under the commerce clause. Many lower courts, subsequently faced with tenth amendment challenges to federal legislation enacted pursuant to the spending power, war powers, or the enabling clause of the fourteenth amendment, have, therefore, announced that the National League of Cities analysis is simply inapplicable. 4 Lower courts have recognized that the intrusive and exacting conditions imposed by some federal spending programs offend the same state interests purportedly protected by National League of Cities in the commerce power context. Nonetheless, these courts have continued to allow federal" interference with state sovereignty after National League of Cities when the interference stems from Congress's exercise of the spending power. In such cases, the state has a choice whether or not to participate in federally funded programs, even if this "choice" is often illusory because the federal "bribe" is so large. The National League of Cities majority also expressly disclaimed any intention to rule on the constitutionality of the exercise of congressional power against the states pursuant to section 5 of the fourteenth amendment. 5 7 Over a century ago, the Court enunciated what has come to be regarded as its traditional stance on that issue: "The prohibitions of the Fourteenth Amendment are directed to the States, and they are to a degree restrictions of State power. Such enforcement is no invasion of State sovereignty." 5 ' Only four days after it decided National League of Cities, the Court unanimously reaffirmed its adherence to this line of analysis in Fitzpatrick v. Bitzer. 59 In Fitzpatrick, the Court upheld the validity of the 1972 extension of Title VII of the Civil Rights Act 6° to state and local government employees. Specifically, the Court determined that the eleventh amendment and the principle of state sovereignty it embodies are limited by the enforcement provision 51 327 U.S. at 102. [Vol. 132:289 of the fourteenth amendment. 61 Authoring this opinion, as he had National League of Cities, Rehnquist reasoned:
Congress is expressly granted authority to enforce "by appropriate legislation" the substantive provisions of the Fourteenth Amendment, which themselves embody significant limitations on state authority. When Congress acts pursuant to § 5, not only is it exercising legislative authority that is plenary within the terms of the constitutional grant, it is exercising that authority under one section of a constitutional amendment whose other sections by their own terms embody limitations on state authority. 6 2 Although Fitzpatrick dealt with the federal government's right to infringe upon the state's rights protected by the eleventh amendment, 63 not the tenth, its message was clear: if federal legislation is properly founded on section 5 of the fourteenth amendment, it may infringe on attributes of state sovereignty protected by other constitutional amendments which the fourteenth amendment, by its own terms, was meant to affect. 6 The Court reaffirmed this message in Milliken v. Bradley," 5 a school desegregation case upholding a federal court's remedial order despite its substantial impact on the state treasury. Relying on Fitzpatrick, the Court held that the "Tenth Amendment's reservation of nondelegated powers to the States is not implicated by a federal-court judgment enforcing the express prohibitions of unlawful state conduct enacted by the Fourteenth Amendment." 6 
B. The Post-National League of Cities Supreme Court Litigation
In addition to the express limitations on its holding in the National League of Cities opinion itself, recent Supreme Court decisions indicate the Court's desire to further cabin National League of Cities. These cases severely restrict the reach of National League of Cities even in situations where Congress has sought to reach intrastate activities under its commerce power. Although these cases suggest a general retreat from the full breadth of National League of Cities, the two most recent cases discussed below" 8 may portend a return to sweeping Court review of congressional actions under the commerce power. The SMCRA is a comprehensive statute designed to provide national performance standards for the coal mining industry in an effort to protect the environment from the adverse effects of surface coal mining operations without unduly discouraging coal production. The Act is a detailed regulatory program promulgated to ensure that surface mining is conducted with minimal disturbance to the landscape.
7 ' The SMCRA invites the states to submit their own reclamation plans for approval by the Secretary of Interior; 7 2 the Secretary, however, is empowered to promulgate and implement federal "plans" in those states [Vol. certain provisions of the SMCRA impermissibly preempted the state's legislative discretion over areas of traditionally local concern in contravention of the tenth amendment. In both cases, the district court had relied extensively upon National League of Cities for its reasoning and conclusion; 77 the opinions are instructive as examples of how difficult it is for lower courts to apply the vague tests and standards enunciated there.
The courts first framed the issue as "whether the federal surface mining act is directed to the state as a sovereign entity, displacing its role as a decision-maker in areas of traditional governmental services, or whether the act is directed to private activity. 7 1 8 The courts recognized that the Act ultimately affected the coal mine operator, but held that the law's pervasive effect was "on the states' legislative authority and on state control of land within its boundaries.1 7 9 With the belief that land use planning is indisputably a state activity, the courts carefully and painstakingly reviewed the litany of "tests" announced in National League of Cities and held that the SMCRA deprived the states of the power to decide how best to structure their own environmental protection plans. 8 the district courts insofar as they had found portions of the SMCRA unconstitutional and, for the first time since National League of Cities, elaborated upon the tenth amendment limitation on Congress's exercise of its commerce power. First, the Court engaged in its traditional commerce clause analysis. The justices found ample rational basis for Congress's determination that surface mining adversely affects commerce among the states. 8 3 In addition, the Court found that the statute's challenged provisions were reasonably related to the stated congressional purpose of controlling the adverse interstate economic and environmental effects of surface coal mining. 4 Next, the Court noted that the lower court's heavy reliance on National League of Cities' vaguely stated rationale resulted in "an unwarranted extension of the decision in National League of Cities." 8 Attempting to clarify the opaque standards and criteria discussed in National League of Cities, Justice Marshall, writing for the Court, formulated a three-pronged test for determining whether a federal statute enacted pursuant to the commerce clause violates the tenth amendment:
First, there must be a showing that the challenged statute regulates the "States as States." Second, the federal regulation must address matters that are indisputably "attribute[s] of state sovereignty." And third, it must be apparent that the States' compliance with the federal law would directly impair their ability "to structure integral operations in areas of traditional governmental functions. ' Although the meaning of this test may be less than self-evident, in applying this test the Court at least explained what regulating the "States as States" meant. The Court rejected the tenth amendment challenge in Hodel because the provisions at issue in SMCRA governed directly only the activities of private individuals or businesses and not states qua states. 87 even if such federal regulation had the effect of displacing or preempt-. ing state regulation of these activities. As Justice Marshall observed, SMCRA does not directly coerce the states to enforce any standards, to expend any funds, or "to participate in the federal regulatory programs in any manner whatsoever."" 8 It merely "establishes a program of cooperative federalism that allows the States . . .to enact and to administer their own regulatory programs, structured to meet their own particular needs." 8 1 9 Because the statute failed to satisfy the first prong of Marshall's test, the Court did not even need to consider the second and third elements of the test.
Significantly, the Court also cautioned that " [d] emonstrating that these three requirements are met does not, however, guarantee that a Tenth Amendment challenge to congressional commerce power action will succeed." 90 Once a court finds that a statute satisfies all three prongs of the Hodel test, it must further engage in a balancing of the federal interest involved against the state's interest in retaining its sovereignty: "the federal interest may be such that it justifies state submission. 9 Thus, Justice Marshall, in the Court's opinion in Hodel, clearly adopted the balancing test that Justice Blackmun had advocated in his concurrence in National League of Cities.
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Finally, in response to the district court's finding that SMORA displaces essential functions traditionally provided by the states, Justice Marshall stated that Congress could, pursuant to the commerce clause, decide to prohibit all state regulation of surface mining; "the Supremacy Clause permits no other result." 8 Although Hodel's three-prong approach appeared to offer some improvement over National League of Cities' vague criteria, it could hardly be described as a litmus test for deciding federalism disputes. Rehnquist's ambiguous phrases, the subject of so much previous criticism, were adopted by Marshall verbatim. Although Marshall stated them more succinctly, they nevertheless remained "an abstraction without substance."'" It is hardly clear that any principled approach could guide the judiciary in its construction of such ambiguous terms as "traditional governmental functions," "integral operations," or "undoubted attribute of state sovereignty." Marshall simply quoted all 8 Id.
6, Id. at 289. 90 Id. at 288 n.29. these phrases from National League of Cities without elaboration. 9 5 Moreover, Hodel's adoption of the balancing approach proposed by Blackmun in National League of Cities as a "fourth" prong has disquieting similarities to the pre-1937 Court's adjudication of commerce clause cases generally. The pre-1937 Court always "balanced" in theory while engaging in unbridled policymaking in practice. When that Court disagreed with the policy embodied in a federal statute, it invalidated it and simply announced that the statute's effects on interstate commerce were too "indirect." '6 
Hodel's significance, however, is not its effort to add specificity to the vague tests of National League of Cities, but its unmistakable, symbolic message. It reaffirmed Congress's plenary power to regulate private entities under the interstate commerce power and therefore to preempt decisions of state and local governmental entities in order to further national goals. At least, Hodel establishes that National League of Cities is inapplicable when the federal government seeks to regulate private activities even if the effect of such regulation is to displace state regulation. Hodel, in short, restricts National League of Cities by holding that the tenth amendment does not limit "congressional power to pre-empt or displace state regulation of private activities affecting interstate commerce. The Second Circuit had declared the federal Railway Labor Act (RLA) 10 0 unconstitutional as applied to employees of the Long Island Rail Road (LIRR). 1°1 It held that the operation of the LIRR, an enterprise owned by the state of New York, was an integral state governmental function°2 and that the terms of the RLA usurped state authority over "essential governmental decisions."T. 3 The court found that the federal law impaired "the State's ability to structure employer-employee relationships in its role as sole provider of an essential public service."'" Therefore, according to the court, the application of the federal statute to a state-owned railroad was inconsistent with the state sovereignty doctrine articulated in National League of Cities.
The Second Circuit decision, reached before the Supreme Court's clarification of National League of Cities in Hodel, underscores the degree to which states could rely on the broad rhetoric of the National League of Cities opinion to frustrate congressional exercise of the commerce power. Although dictum in National League of Cities supports the validity of federal regulation of state-owned railroads, 0 5 the Second Circuit reached the opposite result.
The Second Circuit interpreted National League of Cities as requiring a two-tiered analysis under which a federal law would be unconstitutional if (1) it regulated a state activity that was "an integral or traditional government function," and (2) (following Blackmun's concurrence in National League of Cities) the state's interest in the activity outweighed the federal interest in regulating the activity. 0 6 Thus, the Second Circuit initially had to determine "whether the operation of the railroad qualifie[d] as an integral or traditional government function. 107 Finding that the operation of the state-owned railroad did so qualify, the Second Circuit then balanced the federal interest in regulating collective bargaining relations under the federal law against the state's interest under the New York Taylor Law. 0 8 The court's ad hoc conclusion was that the state's interest in controlling the operation of its railroad outweighed the federal interest in regulation of collective bargaining relations. 1 0 ' Applying National League of Cities and the three-pronged test of Hodel, a unanimous Supreme Court reversed the Second Circuit and held that the tenth amendment did not prohibit application of the Railway Labor Act to a state-owned railroad engaged in interstate commerce. 110 The Court focused on the third prong of the Hodel test "which examines whether 'the States' compliance with the federal law would directly impair their ability "to structure integral operations in areas of traditional governmental functions." ' ""' The Court noted that railroads had been subjected to comprehensive federal regulation of their operations and labor relations for nearly a century and that there was "no comparable history of longstanding state regulation of railroad collective bargaining or of other aspects of the railroad industry."" 1 2 Moreover, the Court recognized a strong federal interest in favor of a uniform regulatory scheme governing railroad labor relations, concluding that such a scheme serves "to prevent disruptions in vital rail service essential to the national economy." ' The Court thus reaffirmed, by way of holding, its earlier dictum in National League of Cities that operation of a railroad in interstate commerce is not an integral governmental activity: " 22 reinforces that proposition, although its bare five-to-four majority suggests an uncertain future for tenth amendment limitations on federal power.
In FERC the Court upheld the federal Public Utility Regulatory Policies Act of 1978 (PURPA)" 2 ' against a challenge that the Act impermissibly encroached on state sovereignty in violation of the federalism principles announced in National League of Cities. PURPA was enacted as part of a legislative package designed to combat the thenperceived energy crisis plaguing the nation. 2 " PURPA, which governs regulatory policies for electrical and gas utilities, requires state public utility commissions to entertain various disputes under the federal regulations" 2 5 and to consider certain federal proposals in accordance with federally dictated procedures.' 2 6 In an unreported opinion, the District Court for the Southern District of Mississippi had held that PURPA was beyond the scope of congressional commerce clause power.' 27 In addition, the court had relied on National League of Cities in declaring that the statutory provisions were void as constituting "a direct intrusion on integral and traditional functions of the State of Mississippi."' 28 The Supreme Court unanimously reversed the lower court's holding with respect to the commerce clause issue,' 29 but a divided Court only narrowly rejected the tenth amendment challenge. 1 80 In an opinion written by Justice Blackmun, the Court easily concluded that the district court had erred in ruling that intrastate regulation of public utilities was not within Congress's plenary power over interstate commerce, because Congress had made a specific finding that "the regulated activities have an immediate effect on interstate commerce." ' In addition, Blackmun concluded that the legislative history of PURPA supported Congress's conclusion that federal regulations of natural gas and electricity retail sales, as well as a federal program for the promotion of conservation and efficiency in the use of facilities and resources by electric utilities, were necessary to ensure the continued viability of interstate commerce and the national economy. 32 Blackmun then addressed the tenth amendment issue in three parts, discussing each challenged provision of PURPA separately. He first considered two aspects of section 210 of the Act: 38 ' (1) its preemption of certain state regulations, and (2) its enlistment of state authorities to enforce federal standards. In order to advance the goal of reducing consumption of fossil fuels, 1 3 section 210 of the Act encouraged the development of cogenerators 3 5 and small power facilities 3 " by preempting conflicting state regulations. 1 3 7 After Hodel, the five person majority easily upheld this type of regulation. 35 "A 'cogeneration facility' is one that produces both electric energy and steam or some other form of useful energy, such as heat." Id. at 750 n.11.
is "A 'small power production facility' is one that has a production capacity of no more than 80 megawatts and uses biomass, waste, or renewable resources (such as wind, water, or solar energy) to produce electric power." Id.
137 Section 210(a) of PURPA directs FERC to promulgate regulations as are necessary to promote cogeneration and small power production. 16 U.S.C. § 824a-3(a) (1982). These regulations would preempt any conflicting state regulations. See Hodel v. Virginia Surface Mining and Rel. Ass'n, 452 U.S. 264, 290 (1981) ("A wealth of precedent attests to congressional authority to displace or pre-empt state laws regulating private activity aff&cting interstate commerce when these laws conflict with federal law." The Court goes on to say "that the Commerce Clause empowers Congress to prohibit all-and not just inconsistent-state regulation of such activities." The Court concludes stating that "the Supremacy Clause permits no other result.") (citations omitted).
138 456 U.S. at 759. Even Justice O'Connor, who was joined by Chief Justice Burger and Justice Rehnquist dissenting as to most of the majority's tenth amendment analysis, agreed that this preemption was constitutional. Id. at 775 n.1 (O'Connor, J., [Vol. 132:289 quired state authorities to enforce standards promulgated by FERC to promote cogeneration and small power production. 1 " 9 The majority described this requirement of section 210 as "more troublesome." 4 0 Nevertheless, the majority sustained it as a permissible constitutional directive to the 'states.""' The Court reasoned that because Mississippi authorities "customarily engaged in" such adjudicatory activity already, section 210's requirement that state agencies implement and enforce FERC rules could not be seen as imposing any additional burden. " " Justice Blackmun found Testa v. Katt, M decided in 1947, "instructive and controlling on this point." 1 4 4 He described Testa as having made it clear that state courts were obliged, under the supremacy clause, to hear and enforce a plaintiff's claim under federal law.
14 5 The federal statute in Testa provided for punitive damages and the state court had refused to enforce it as a "penal" law of a "foreign" sovereign. 146 The United States Supreme Court reversed. The FERC majority quoted Testa to demonstrate that, because of the supremacy clause, "state courts do not bear the same relation to the United States that they do to foreign countries." 14 7 The Court concluded that because of this special relationship, section 210 was constitutionally permissible. States have an obligation to enforce federal law. "Any other conclusion," it noted, "would allow the States to disregard both the preeminent position held by federal law throughout the Nation,. . . and the congressional determination that the federal rights granted by PURPA can appropriately be enforced through state adjudicatory machinery." 14 8 Second, Blackmun turned to the provisions of titles I and III of PURPA, which required the states to "consider" federal standards dealing with rate structuring and other matters relating to the operation of electrical service. 149 The majority noted that nothing in the reledissenting in part).
13-PURPA § 210(0, 16 U.S.C. § 243a-3(f) (1982 Third, Blackmun upheld those portions of titles I and III of PURPA that required state commissions to follow certain notice and comment procedures when acting on the proposed federal regulations. 157 The Court noted that the procedural requirements simply established minimum due process guarantees already provided for by state law. 58 Faced with the argument that the procedural requirements could therefore be upheld as an exercise of Congress's powers under section 5 of the fourteenth amendment to legislate commands to enforce procedural due process guarantees, 59 the Court did not reach that issue and instead opted to employ an analysis similar to that used in connection with the mandatory consideration provisions of titles I and 111.'60 The majority explained: "if Congress can require a state administrative body to consider proposed regulations as a condition to its continued involvement in a pre-emptible field-and we hold today that it can-there is nothing unconstitutional about Congress' requiring certain procedural minima as that body goes about undertaking its tasks.""' turing rates, as well as mandating procedural requirements for their consideration). What is troublesome about the FERC decision is that it was only a five-to-four decision. Even more troubling are the grounds on which the four justices dissented. The substance of the dissenting opinions includes theories and ideas which, if accepted, would result in the uprooting of piesent law and a return to much of the pre-1937 approach to judicial review.
Justice O'Connor authored the principal dissent, concentrating on the substantive holdings of the majority. Her conclusory statements, reminiscent of the pre-1937 approach of the Court, fail to provide any tests or guidance for future constitutional analysis.
With her analogy ignores the crucial distinction between the two cases that proved so important to Justice Blackmun. In the 1974 amendments to the Fair Labor Standards Act at issue in National League of Cities, Congress had not provided for conditional preemption: Congress simply told the states to pay their employees above a minimum wage. The states were given no choice. For example, although the federal government wanted the states to pay their hospital workers a certain wage, the federal government was not willing to take over-preempt-state hospitals to assure that the hospital workers were well paid. 6 ' Although the federal government promulgated the regulations, only the states bore the cost of com- 163 Id. at 782. 164 Id. at 790. 165 Id. at 783. 166 Id. at 777. 167 Id. at 781-82 & n.9. 168 Under the tenth amendment, Congress might not be able to take over the state police. Even assuming, however, that such is the case, the argument in the text would still apply to other state activities such as hospitals. Even as to state police, National League of Cities left open the possibility of reaching such activities under the spending clause. For example, Congress should be able to provide that state police paid in part with federal funds must be paid the minimum wage.
pliance. 6 9 The Court in National League of Cities in effect held that this cost-free arrangement in favor of the federal government would impermissibly burden the functioning of the state governments. 17 0 Thus, the federal government in National League of Cities, without appropriating one federal dollar (even on a contingency basis), imposed a massive burden on the states. In FERC, on the other hand, the states had a choice: consider certain federal standards or the federal government will preempt the area. Therein lies the crucial distinction between National League of Cities and FERC, the distinction that the majority found dispositive."' 7 In FERC the federal government was willing to assume the substantial burdens preemption would impose on it in order to achieve the desired result. If the states did not wish to assume the new burdens imposed by the federal law, the states could opt out. The federal government would then come in, preempt the area-assuming the costs and burdens resulting from the regulation-and achieve its desired results directly.
Put simply, the federal government in National League of Cities told the states: "You pay the piper, but we'll call the tunes." In FERC the federal government said to the states: "You pay the piper and you call the tunes. We would like you to call certain tunes. If you refuse, then we will pay the piper and call the tunes."
If the federal government is willing to assume the full burdens of direct regulation it will not impose regulations without carefully considering the costs involved. 17 ' The self-restraint imposed by the federal decisionmaking structure in FERC lessens the need for the type of active review in which the Court engaged in National League of Cities. As Justice Stone stated, in a slightly different context:
[T]he thought, often expressed in judicial opinion, [is] that when the regulation is of such a character that its burden falls principally upon those without the state, legislative action is not likely to be subjected to those political restraints which are normally exerted on legislation where it affects adversely some interests within the state.' 73 10 See National League of Cities, 426 U.S. at 846-48. 170 See id. at 846-52. 17 See supra notes 155-56 and accompanying text. Justice Stone used this argument to justify active Supreme Court review of state laws affecting interstate commerce as well as active review of state or federal laws restricting the Bill of Rights or burdening minorities. However, Stone recognized that this same rationale dictates a more restrained Supreme Court review of federal laws based on the commerce power." 4 Such is the case in FERC. Conditional preemption provides a structural check on congressional decisionmaking which lessens the need for judicial activism.
Justice O'Connor's argument ignored this distinction between FERC and National League of Cities and instead questioned the acceptability of conditional preemption itself. Although O'Connor acknowledged that Congress can completely preempt the states in regulation of private conduct, 17 5 she did not believe that Congress could conditionally preempt state regulation."' 6 She contended that Congress could not condition the validity of state enactments in a preemptible area on state conformity with federal standards. Such conditioning, she believed, would "coerce" the states into passing whatever legislation Congress might deem desirable.
177
Justice O'Connor's argument, if accepted, would greatly expand the scope of the decision in National League of Cities. It would apply with equal force to the spending clause cases, which also involve a conditional exercise of federal power.7' Yet in the spending clause context, 174 See United States v. Carolene Prods. Co., 304 U.S. 144, 152-54 (1938). In Carolene Prods. Justice Stone noted that federal "regulatory legislation affecting ordinary commercial transactions is not to be pronounced unconstitutional unless in the light of the facts made known or generally assumed it is of such a character as to preclude the assumption that it rests upon some rational basis within the knowledge and experience of the legislators." Id. at 152. Stone added that where congressional judgment is drawn into question, "the inquiry must be restricted to the issue whether any state of facts either known or which could reasonably be assumed, affords support for it." Id. at 154.
175 FERC, 456 U.S. at 775 n.1 (O'Connor, J., dissenting in part). 176 Id. at 781-87. 177 Id. at 785-91. The due process clause doctrine of unconstitutional conditions does not shield states from such coercion because states are not "persons" for purposes of the due process clause of the fifth amendment. South Carolina v. Katzenbach, 383 U.S. 301, 323-24 (1966) . 178 In Steward Machine Co. v. Davis, 301 U.S. 548 (1937), the Court sustained the unemployment compensation provisions of the Social Security Act. Congress had given the states a choice-either they could pass their own unemployment compensation programs, which had to meet federal standards, or the federal government would devise a program for them, preempting the area. The states were induced to form their own plans, instead of abandoning the area, through a provision of the tax imposed by title IX of the Social Security Act, which allowed the taxpayer a 90% credit against the federal tax for contributions made under a state unemployment law, provided that the state program met federal standards. The majority held that this "tax and credit" plan did not coerce the state and that no undue influence had been exerted by the national government on the state. See also Fullilove v. Klutznick, 448 U.S. 448, 474 (1980) the Court, even before 1937, consistently has recognized that federal grants may be designed to induce the states to comply with federal policy. 1 79 Justice O'Connor objected that conditional preemption under the commerce clause "blurs the lines of political accountability." 18 0 Yet, this "blurring" has not been regarded as justification for overturning the spending clause cases, cases with which O'Connor seems to agree. In 1983, in fact, Justice O'Connor wrote an opinion for a unanimous Court, which, in effect, accepted the rationale of conditional preemption. Bell v. New Jersey 181 holds that if a state misuses funds advanced as part of a federal grant-in-aid program the federal government may recover those misused funds. The Court's reasoning in reaching this conclusion is significant:
Requiring States to honor the obligations voluntarily assumed as a condition of their ownership of funds simply does not intrude on their sovereignty. The State chose to participate in the Title I program and, as a condition of receiving the grant, freely gave its assurances that it would abide by the conditions of Title 1.182
Justice O'Connor's use of such language in upholding the conditional exercise of federal power in the spending clause context tacitly adopts the rationale of conditional preemption which she had criticized in her discussion of the relationship between the tenth amendment and the commerce clause in FERC.
Finally, Justice O'Connor's discussion of the application of the Hodel test' 8 8 to the FERC case exemplifies the dissent's focus on conclusory statements in place of helpful tests or explanations. For example, Justice O'Connor stated that "plainly [titles I and III of PURPA]
("Congress has frequently employed the Spending Power to further broad policy objectives by conditioning receipt of federal moneys upon compliance. . . with federal statutory and administrative directives. This Court has repeatedly upheld. . . the use of this technique to induce governments and private parties to cooperate voluntarily with federal policy."); Oklahoma v. United States Civil Serv. Comm'n, 330 U.S. 127 (1947) (Federal highway funds could be conditioned on state's compliance with a provision of the Hatch Act. The state could remove the State Highway Commissioner who was also state chairman of the Democratic party or risk a cutoff of highway grants. On a broader and more troubling note, the dissent resembles the Court's pre-1937 approach to judicial review of federal regulations: lengthy discussion of policy and little discussion of principles of constitutional adjudication. If accepted, the dissent's approach would result in certain areas being immune from federal regulation simply because five justices have labelled them to be "traditionally reserved to state authority.
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In a partial dissent, Justice Powell also expressed disagreement with the FERC majority's tenth amendment analysis. Although he described Justice O'Connor's dissenting opinion as "abl[e]" 1 93 and applauded "the appeal-and indeed wisdom-of Justice O'Connor's evocation of the principles of federalism," ' ' he concluded that the dissent's attacks on the constitutionality of the substantive provisions of PURPA were foreclosed by precedent." 9 5 Nevertheless, Powell disagreed with the majority's conclusion regarding the procedural requirements of titles I and III. Powell rejected what he termed the majority's "threat of preemption" reasoning 9 6 and warned that "[i]f Congress may do this, presumably it has the power to pre-empt state-court rules of civil procedure and judicial review in classes of cases found to affect commerce." 19 7 Powell's reasoning fails to account for both longstanding precedent and the enabling provision of the fourteenth amendment. At best, he ignores section 5 of the fourteenth amendment which grants to Congress the power "to enforce, by appropriate legislation, the provisions of this article," ' 9 1 including the due process clause. The notice and comment procedures mandated by PURPA can be viewed as simply establishing minimum due process requirements for hearings conducted by state utility commissions. Viewed in such a light, the procedural requirements, if nothing else, should be a valid exercise of Congress's power to enforce due process guarantees under the fourteenth amendment. Implicit, therefore, in Powell's opinion is the contention that the Hodel test were satisfied in FERC then the time was ripe for her to go exploring. Congress violates the tenth amendment if it compels states to enforce procedural due process (that is, rights to a hearing and notice) under the fourteenth amendment. It would appear that he is suggesting that the protections for states embodied in the tenth amendment limit the efficacy of the powers granted to Congress by the fourteenth amendment. Contrary to that suggestion, the purpose of the fourteenth amendment, which was enacted nearly three-quarters of a century after the tenth, was to limit state action and the powers of states under the tenth amendment, not vice versa.
To support his procedural argument, Powell cited Professor Henry Hart for the proposition that "'federal law takes state courts as it finds them.' "" Hart did indeed make such a statement in 1954, but he noted that it was only the "general rule," and he also explained that the state rules must "not [be] so rigorous-as, in effect, to nullify the asserted rights." 2°0 Hart fully supported the case law which holds that states must provide a hospitable forum for the assertion of federal rights. 2 " . The federal government has every right to expect that the states will fairly consider its proposals. Thus, Congress provided for basic procedural protections in PURPA to be sure that inadequate state procedures did not nullify federal rights.
The cases under the Federal Employers' Liability Act (FELA) 2 02
are an old line of authority establishing that Congress does have the power to regulate state procedure in order to protect federal interests. For example, the Court has held that the seventh amendment, which guarantees a jury trial in a civil case in federal court, is inapplicable to a civil case brought in state court. 203 Nonetheless, a state court hearing a FELA case cannot circumvent a litigant's federal right to a jury trial guaranteed by FELA, even though state law would have required that certain issues be decided by the judge rather than the jury-were it not for the federal act. 20 ' In other words, a FELA plaintiff can choose a state forum but still have the benefit of certain federal procedures. FELA also provides for a damage action by a railroad employee against his or her employer for occupational injuries caused by the neg-ligence of the railroad 20 5 and allows for a survivor's action in the event that negligence results in the employee's death. 20 ' Thus, FELA preempted state common and statutory law in interstate railroad employer's negligence cases. 0 7 State courts hearing such cases must not only apply federal substantive law but also federal procedural guarantees when those procedures are found by Congress to be a substantial part of the rights accorded by FELA. 20 8 One such procedural guarantee is the right to a jury trial; thus, Court decisions after the 1939 amendments 2 09 to FELA "teach that the Congress vested the power of decision in these actions exclusively in the jury in all but the infrequent cases." 2 10
The FELA cases demonstrate that Congress can dictate certain procedural requirements for federal civil cases brought in state court. Congress is able to mandate these procedures in order to ensure that the federal interest in providing a cause of action for certain injured workers is protected. If Congress can mandate such procedures in order to affect the substantive outcome of a case brought in a state trial court, it should be able to mandate similar procedures in proceedings brought before state agencies.
Curiously, Justice Powell failed to mention the FELA precedents and the role of conditional preemption, just as he ignored the implications of section 5 of the fourteenth amendment. Acceptance of his opinion, therefore, would result in the rejection of longstanding precedent as well as adoption of an illogical interpretation of the Constitution.
B. EEOC v. Wyoming
The Court's most recent opportunity to refine National League of Cities was its decision in EEOC v. Wyoming. 2 In that case, the trial court invalidated the extension of the Age Discrimination in Employment Act (ADEA) 21 2 to employees of state and local governments, specifically Wyoming game and fish wardens. 2 "' The ADEA forbids discrimination against any potential or present employee between 40 and 70 years old on the basis of age, unless "age is a bona fide occupational qualification reasonably necessary to the normal operation of the particular business, or where the differentiation is based on factors other than age." 2 4 In the trial court, Wyoming had successfully argued that its mandatory retirement age of 55 was necessary to assure the physical preparedness of its game wardens." 5 The Supreme Court, in another five-to-four opinion, 2 ' 6 reversed and held that the commerce power justified the extension of the federal Act.
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Justice Brennan, who had dissented in National League of Cities, wrote the majority opinion. He readily conceded that the federal law prohibiting discrimination in employment based on age did regulate the "States as States," the first part of the three-part Hodel test, but then he noted, by way of footnote, that this prong of the Hodel test marks National League of Cities as "a specialized immunity doctrine rather than a broad limitation on federal authority." '18 The majority had "significantly more difficulties" 21 9 with the second prong of the Hodel test-the determination whether the statute affected an "undoubted attribute of state sovereignty" 2 20 -because, the The Court did not need to apply or explore the meaning of this amorphous concept, however, because it concluded that the ADEA did not meet the third prong of the Hodel test: it did not "'directly impair' the State's ability to 'structure integral operations in areas of traditional governmental functions.' ", 222 In reaching this conclusion, Justice Brennan reasoned that, under the federal law, Wyoming could meet its goal of physical preparedness simply by proceeding in a more individualized manner and only dismissing those wardens who are insufficiently fit. s Alternatively, it could keep its present policy by demonstrating that age is a bona fide occupational qualification for the job. 2 2 ' Finally, the majority could find no reason to conclude that the federal law at issue would have any "wide-ranging and profound threat to the structure of State governance." 2 5 In National League of Cities the Court had concluded that imposing the federal minimum wage on state workers would significantly affect state budgeting decisions regarding vital programs. The EEOC v. Wyoming Court held that the analysis of the impact of federal law on the state budgetary process is not an empirical study. Rather, it is a "generalized inquiry, essentially legal rather than factual, into the direct and obvious effect of the federal legislation on the ability of the States to allocate their resources." 226 Applying this standard, the Court found that the ADEA would not have results similar to the statute in National League of Cities:
In this case, we cannot conclude from the nature of the ADEA that it will have either a direct or an obvious negative effect on state finances. Older workers with seniority may tend to get paid more than younger workers without seniority, and may by their continued employment accrue increased benefits when they do retire. But these increased costs, even if they were not largely speculative in their own right, might very well be outweighed by a number of other factors: Those same older workers, as long as they remain employed, will not have to be paid any pension benefits at 221 EEOC v. Wyoming, 103 S. Ct. at 1061 n.11. 222 Id. at 1061-62. all, and will continue to contribute to the pension fund. And, when they do retire, they will likely, as an actuarial matter, receive benefits for fewer years than workers who retire early.
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The same four justices who had dissented in FERC also dissented in EEOC v. Wyoming. 2 28 Chief Justice Burger authored the opinion which argued that the ADEA violated the principles enunciated in National League of Cities and refined in Hodel. 229 Burger dismissed the conclusions of the majority 2 30 that Wyoming, without undue burden, could pursue its goals without a mandatory retirement age 231 and that the bona fide occupational qualification defense provided the state with a meaningful alternative. 2 2 Burger then addressed the "fourth" prong of Hodel: the balancing advocated by Justice Blackmun in his National League of Cities concurrence. Describing the federal interests involved in EEOC v. Wyoming as "largely theoretical" and the state interests involved as "real," the Chief Justice asserted that the "Commerce Clause powers are wholly insufficient to bar the states from dealing with or preventing these [real] dangers in a rational manner." '2 "
Burger then turned to the question whether the ADEA could be upheld as an exercise of Congress's power under section 5 of the fourteenth amendment. He did not believe that section 5 could justify the application of the ADEA in EEOC v. Wyoming, an issue the majority did not need to reach. 2 ' He also found it important that there is "no hint in the body of the Constitution ratified in 1789 or in the relevant amendments that every classification based on age is outlawed." '' Significantly, only two of the justices, Justice Powel, 2 joined by Justice O'Connor, wrote to object to the concurrence of Justice Stevens which had bluntly urged that National League of Cities be overruled. 23 243 There is nothing inherently wrong with the judicial technique of balancing interests to reach a decision when that balancing leads to some definable rule or test. When, however, the purported balancing fails to yield any principle that will facilitate the understanding and guide the actions of lower courts, we are left merely with ipse dixits by judicial Caliphs. Henry Hart noted long ago that in the end:
[I]pse dixits are futile as instruments for the exercise of "the judicial Power of the United States." As such, they settle little or nothing more than the case in hand, and attempted rationalizations of them serve more often to create than to relieve doubts in other cases ... . . . Only opinions which are grounded in reason and not on mere fiat or precedent can do the job which the Supreme Court of the United States has to do . . . [because that Court does not] have the power either in theory or in practice to ram its own personal preferences down other peo- 246 Yet, given the frail majority in FERC and the fact that parts of the Court's opinion were written quite narrowly, the possibility exists that one justice may simply change his or her mind on slightly different facts. 247 In many ways the Court seems to have regressed to the chaotic period immediately following National League of Cities.
To add to this confusion, some commentators have already interpreted FERC unusually narrowly. FERC is correctly read as holding that Congress may impose conditions upon continuation of state regulation in any field that is federally preemptible. As such, FERC usefully limits National League of Cities. The latter case is distinguishable from FERC simply because no such conditional preemption was involved. Yet one commentator has, surprisingly, argued that such an interpretation of FERC would be misleading and would, in effect, overrule National League of Cities. 2 " 8 One report of his views indicates that he believes that the FERC Court actually only meant that: state agencies may be required to settle disputes about federal regulations that are analogous to those state disputes they already handle and to consider (not adopt) federal proposals in accord with federal procedures that simply broaden participation a bit beyond that prescribed by state procedures, because such conditions are both minimally intrusive and fully consistent with federalism's underlying value of broader local participation in government. As Justice Blackmun recognized in FERC, the doctrine of conditional preemption provides a principled justification for congressional exercises of the commerce power that may be seen by some as infringing on the traditional domain of state governments. Rather than returning to ad hoc review of economic legislation, which invites judicial encroachment on the policymaking role of the legislative branch, the Court should follow the course staked out by the doctrine of conditional preemption. Such a course is consistent with the requirements of the Constitution, ensures carefully deliberated federal decisionmaking by 250 Professor Tribe's reasoning was described as follows:
If the federal government may tell the states how to conduct their governmental activities so long as the field of law is one which Congress could substantively pre-empt at will, then it could require the states to pay their highway commissioners and toll-takers a federal minimum wage as a condition of operating state highways, inasmuch as Congress could surely pre-empt all highway operations. Yet that intrusion into state sovereignty was the very one that National League of Cities struck down. 51 U.S.L.W. at 2248. However the hypothetical instruction is quite different from that which existed in National League of Cities: in National League of Cities there was no conditional preemption, while in the hypothetical (as in FERC) there is. As long as the federal government is committed to take over a preemptible area of governance under the terms it sets for the states, the decision made at the federal level should be wellconsidered and the scheme of regulation consistent with the federalism of the United States Constitution.
[Vol. 132:289 the intrinsic characteristics of the regulation it allows, and provides meaningful guidance to lower courts that must analyze future cases.
